OINPEJAEJIEHMUNE
KOHCTUTYLIMOHHOI'O CYJIA POCCUMCKON ®EJEPAITNN

no kajgobe rpaxaanuHa Kensesa Hcnmama AOpymkanwioBuua Ha
HapyIIeHUE €ro KOHCTUTYIHOHHBIX TPaB MYHKTOM 4 dYacTd MEpBOH
cratb 135  VYrojoBHO-MpoliecCyaabHOr0  Kojekca  Poccuiickoi
denepanumn

ropoa Cankr-lleTepOypr 5 despans 2015 rona

Koncturymonnsiit Cyn Poccuiickoit @enepauuu B coctase [Ipencenarens
B.1.3oppkuna, cyaeii  K.B.Apanosckoro, A.M.boitnoa, H.C.bonmaps,
I' AT'amxuesa, FO.M./lanmnosa, JI.M.Kapxkosoii, I'.A KXununa, C.M .Kazanuesa,
M.H1 .Kneanaposa, C. 1 Kus3ena, A .H Koxkotona, JI.O.KpacaBuukoBoi,
C.I1.MaBpuHa, H.B.MenpaukoBa, 10.J1.PynkuHa, H.B.Cene3nena,
O.C.Xoxpskosoii, B.I'.fIpocnasuesa,

3aciymiaB  3akmoueHne cyapd K. B.ApaHOBCKOro, mpOBOJMBIIETO Ha
ocHoBaHuu ctatb 41 deaepaibHOrO  KOHCTUTYIMOHHOTO 3akoHa «O
Koncturynmonnom Cyae Poccuiickoit denepaiun» npeaBapuTEIbHOEC U3YUCHUE

*kajno0sl rpakaanuHa M. A Kensena,

YCTAHOBHI:

1. B cBoeit xanobde B Koncruryumonnsiii Cya Poccutickoit denepanuun
rpaxkaanvd M. A KenseB ocnapuBaeT KOHCTUTYLMOHHOCTh MyHKTA 4 4acTu MepBOH
crarbu 135 VYIIK Poccuiickoii ®enepaiiiu, COTJIaCHO KOTOPOMY BO3MEIIICHHE
PeabUINTUPOBAHHOMY UMYILECTBEHHOI'O BPEa BKJIIOUAET B Ce0s1, KpOME MPOUETO,

BO3MCHICHHUC CYMM, BLIIIIAYCHHLIX UM 3a OKAa3aHHUC IOpHI[H‘lGCKOﬁ IIOMOIIH.
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Kak crnenyer u3 mpencTaBi€HHbIX MaTEpUAloOB, NPUrOBOpoM BepxoBHOro
Cyna Pecnyomuku Jlarectan ot 15 mas 2012 roma, mocTaHOBIIEHHBIM C y4acTHEM
npucsHKHBIX 3aceaareneii, M. A Kenses Obl1 onpaBaan 1mo 0OBUHEHHUIO B COBEPILICHUH
MPECTYIJICHHH W 32 HUM MPU3HAHO MpaBo Ha peadunuranyio. OmaHako CoBETCKHi
palioHHBIM Ccyn ropojga Maxaukajbl mocTaHoBieHHeM oT 28 suBaps 2014 rona,
OCTaBJICHHBIM 0€3 W3MEHEHUS CYAOM aneUISIMOHHON WHCTAHIIMK, OTKA3ajl €My B
BO3MEIIEHUM PAcXOJ0B HA OIUIATy OKA3aHHOW €My aJBOKaTaMu FOPUIUYECKON
MOMOIIM, YKAa3aB, UYTO BO3MEUICHUIO MOJUICKAT JIUIIb PACXOJbl, KOTOPbIC MOHEC
OMpaBJaHHBIMA, TOTJa Kak Mo yrojgoBHoMmy naeny M.A.KemseBa COOTBETCTBYIOIIHE
YCIIyTH OIUIaTWIA €r0 MaTh, KOTOpas 3aK/IOUYWiIa COMIALIEHUS C aBOKaTaMH B €ro
orcytctBue. Iloctanosnenuem cyapn Bepxosnoro Cyna Poccutickoit deneparuu ot
9 wiona 2014 ronma otkaszaHo B mepenaue nogaHHod B mHTepecax W.A . Kensaesa
KACCAllMOHHOM kajoObl Uil PAacCMOTPEHUA B Cy/AeOHOM 3acellaHhM CyJa
KaCCallMOHHON MHCTAHLIMM.

[To MHEHUIO 3asABUTENA, YTBEPKIAIOIIETO, YTO, OYIy4H 3a/JCPKAHHBIM MO
MOJAO3PEHUI0 B COBEPIICHUM MPECTYIJICHUS W BIOCJECACTBUU 3aKIIFOUEHHBIM MO
CTpaXy, OH HE€ MOl JIMYHO OIUIATUTh YCJIYrd aJBOKATOB, OCMApUBAEMOE
3aKOHOMOJIOKEHWE HApYIIAaeT €ro IMpaBo, TapaHTUPOBAHHOE cTaTtbhel 53
Koncrurynum Poccuiickoin @enepanmm, MOCKOIbKY NO3BOJISET CyAy OTKA3bIBATh B
YAOBJIETBOPEHUN TPeOOBAaHMS OIMPABIAHHOTO O KOMIICHCAIMU €My T'OCYJIapCTBOM
CyMM, BBIIJIAYEHHBIX 33 OKA3aHUE IOPUAMYECKON TMOMOIIM 4Yepe3 OJIu3KUX
POJCTBEHHUKOB WJIU UHBIX JIUII.

2. Koncturyuus Poccuiickoli ®eaepaiinn 3akpemigeT mpaBo Kaxaoro Ha
BO3MEIIEHUE TOCY/IapCTBOM BpeAa, MPUUMHEHHOTO HE3aKOHHBIMHU JEHCTBUIMU
(wn Ge3/IeHCTBHEM) OpPraHOB TOCYMAPCTBEHHOW BIACTH WM WX JIOJDKHOCTHBIX
yutt (ctaths 53), a TakKe TapaHTHPYET TOCYAAPCTBEHHYIO, B TOM YHCIIE CYACOHYIO,
3aIUTy TPaB ¥ CBOOOJ YelloBeKa W TpakaaHuHa (ctaths 45, wacth 1; crarhs 460,
gactu | u 2).

[TpuBeacHHBIE KOHCTUTYLIMOHHBIE TMOJOXKEHUS OOA3BIBAIOT TOCYAAPCTBO
o0ecrnieunBaTh BO3MEIICHUE BpEaa, MPUUMHEHHOTO JIMYHOCTU €ro OpraHaMH u

JOJDKHOCTHBIMK JIMUAMU B XOJE€ YrOJIOBHOIO CYJIONPOM3BOJCTBA Ha JIFOOOH
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CTaauM, BKIOYas cyneOHyro. IIpm 3TOM HEOOXOAMMOCTh MAaKCHUMAJbHO
BO3MOYKHOTO BO3MELIEHUS Bpeaa TpeOyeT MPUHUMATh BO BHUMAHHE OCOOCHHOCTH
peryIupyeMbiX OOIIECTBEHHBIX OTHOIIEHUH M — C YUE€TOM ClielU(UKH MPaBOBOTO
cTaryca JIMIL, KOTOPbIM NPHYHMHEH BpEJ MpPU YrOJOBHOM MPECIECIOBAHUU, —
peaycMaTpuBaTh HapAay ¢ OOMMHU TIPaXXJTAHCKO-NPABOBBIMU IPaBHJIAMU
KOMIIEHCALlMA ~ Bpeda  YNPOLIAKOIIWE MPOLEAYPY BOCCTAHOBIIEHHA  MpaB
peadMIIUTUPOBAHHBIX crnenuanbHbIe My OJIMYHO-TTPABOBbIE MEXaHU3MBI,
0OyCIIOBJIEHHBIE TEM, YTO T'PAXKAAHUH, HEOOOCHOBAHHO MOABEPTrHYTHIA OT UMEHHU
roCy/1apCcTBa YroJIOBHOMY NPECIECIOBAHUIO, HYKIAETCA B OCOOBIX TapaHTHAX
3amuThl cBoMX TipaB (moctaHosienus KouctutymmonHoro Cyna Poccutickoi
Oenepanuu ot 27 suBapa 1993 roga Ne 1-I1, ot 2 mapra 2010 roma Ne 5-I1, ot 19
utoyist 2011 romga Ne 18-I1u ot 17 oktabps 2011 roma Ne 22-I1).

KonkpeTuzupys KOHCTUTYIMOHHO-MPABOBONH MNPUHIUII OTBETCTBEHHOCTHU
rocyapcTBa 3a  HE3aKOHHbIE  JeiicTBusA  (unm  Oe3aeiicTBhe)  OpraHoB
rOCYy/AApCTBEHHOM BJIACTU WJIM WX JOJKHOCTHBIX JIUL, Y TOJIOBHO-MPOLECCYATbHBIN
koneke Poccuniickoin Denepauy NpeaycMaTpUBaeT BO3MEILEHHE MOCYJapCTBOM B
MOJIHOM O00BEME BpeAa, B TOM YHUCJIE MMYLIECTBEHHOTO, NPHUYUHEHHOTO
ITPOKJAHUHY B PE3YJbTaT€ HENPABOMEPHOIO YIrOJIOBHOTO IMPECIEIOBAHUA,
HE3aBUCUMO OT BUHBI OpraHa JO3HaHM, TO3HABATENSA, CIIEIOBATEN, MPOKYypopa U
cyna (gacth mepBas cratbu 133) W BKIIIOYAET B BO3MEIICHUE HUMYIICCTBEHHOTO
Bpeda BO3MELIEHUE CYMM, BBIIUIQUEHHBIX 32 OKa3aHUE HOPUAMYECKON NOMOIIU
(myHKT 4 wacTu niepBoi crateu 135).

3. Konctutymus Poccwmiickoit deneparum (ctarbs 48) mpuszHaAeT mpaBo
KOKIOTO Ha KBATM(PULIMPOBAHHYIO IOPUIMYECKYIO IOMOIIb, BKIIOYAas TMPaBO
3a/1epKAHHOTO, 3aKIIFOUYEHHOTO TOJA CTPaxKy, OOBHHAEMOrO0 B COBEPIIECHUHU
NPECTYIJICHUS] TOJb30BAaThCSA TOMOIIBIO aJBOKAaTa (3alIMTHHKA) C MOMEHTA
COOTBETCTBEHHO 3aJE€P)KaHMs, 3aKIIOYEHUS MOJ CTPaXy WIH HNPEAbIBICHUSA
OOBHMHEHMSA. DTH TpaBa HE MOAJIEKAT OTPAHMUYEHHUIO B CHIIy cTaThu 56 (dactpb 3)
Koncturymmuu Poccutickoit ®deneparun  (moctaHoByieans KOHCTUTYITMOHHOTO
Cyna Poccuiickoiit @enepanuu ot 27 mapta 1996 roga Ne 8-11, ot 28 siuBaps 1997

roga Ne 2-I1 u or 27 wmiors 2000 roma Ne 11-I), a ux HEOTUYKITaeMOCTh
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o0ecrieueHa, KpoMe MPOUYero, Te€M, 4TO B CIIy4asX, NPEAYCMOTPEHHBIX 3aKOHOM,
KBTM(PUITUPOBAHHAS FOPUANYECKAs TIOMOIIH JOKHA OBITh OKa3aHa OECIUIaTHO.

C npuBEIECHHBIMA KOHCTHUTYLIMOHHBIMH YCTAHOBJIEHUSMHU COOTHOCUTCSA M
npaktuka Esponeiickoro Cyna mo mpaBaM 4YejOBEKa, COTJIACHO KOTOPOM MpaBo
oOBuHsIEMOT0 Ha 3(P¢PEeKTHBHOEC ydacTHE B CyneOHOM pa3OWpareabcTBE TI0
YrOJIOBHOMY JIeNy, B TOM UHCJI€ Ha TOJyYeHHE KBATH(PUITUPOBAHHON
IOPUIMYECKON MOMOIIN, BBITEKAET U3 CaMOM CyTH COCTS3aTeNIbHOTO Mpoiiecca, a
HEMPEIOCTABJCHUE JIMIlY, KOTJA y HEro HET JOCTAaTOUHbIX BO3MOXKHOCTEH i
OIJIaThl YCIYT 3alUTHUKA U €CJIM TOro TPeOyIOT MHTEPECHl MPABOCYAUs, TaKOH
MOMOIIM COCTaBJIAET HAPYIICHUE TMpaB, TAPAHTUPOBAHHBIX MOJAMYHKTOM «C»
nyHkTa 3 ctarbu 6 KOHBEHIMM O 3alMTE MPaB YEJOBEKA U OCHOBHBIX CBOOOA
(mocranosnenus ot 13 mas 1980 roma mo nmeny «Aprtuko (Artico) TpOTHB
HUramun», ot 25 ampens 1983 roma mo geny «llakemmm (Pakelli) mpotus
I'epmanumy, ot 23 despans 1994 roma mo neny «Craudopna (Stanford) mpotus
Coenunennoro Koponescta» u ot 14 guBapa 2003 roga no neny «Jlarep6iom
(Lagerblom) mpotus IlIBerny).

3.1. B xoae mpou3BOJCTBA MO YTOJIOBHOMY ACIY 3alllATHUKA MPHUTIAIIAIOT
caM MOJ03PEBACMbI, OOBUHAEMBIN, €ro 3aKOHHBIA MPEACTABUTENb JIUOO APYrue
JUIIA TI0 €T0 MOPYYCHUIO WA C €ro corjiacus (4acTh repBas crtaThd 49 W dacTh
nepsas crtateu S0 YIIK Poccuniickoit deneparnun). Bmecte ¢ TeM, kak ciaeayer, B
4acTHOCTH, u3 ctatei 1, 15 u 32 ®denepanpHoro 3akoHa ot 15 urona 1995 roga Ne
103-®3 «O conepkaHuM TIOJ CTpPakedl MOAO3PEBAEMBIX W OOBHHSEMBIX B
COBEPIICHUU TMPECTYIVICHUN», 3aJepKaHue W 3aKIOUCHHE JIMIA TMOJ CTPaKy
OTPaHUYUBAIOT €r0 CBOOOY M MOTOMY MOTYT MOMEIIATh EMY KaK CAMOCTOSITEILHO
MPUTJIACUTH 3ALIUTHUKA, TaK W OIUIATUTh OKA3bIBAEMYIO FOPUIUUYECKYIO MOMOIb.
[IpuTOM 4YTO ywacTHe 3aIUTHHUKA B YTOJOBHOM JIEJie, COTJIACHO YacTH BTOPOM
cratbu 50 VIIK Poccuiickoit ®enepaiuu, 00s3aHbl 00ECMEUUTh MO MPOCKOE
MOI03PEBAEMOr0 WU OOBHHSIEMOrO J03HABATElNb, CIEAOBATENb JUO0 CyH, JUILO,
MPUBJICKAEMOE K YIOJIOBHOW OTBETCTBEHHOCTH, BKJIIOUAs 3aJE€PHKAHHOTO WU
MOMEIIEHHOTO MO/l CTPAXKy, BIPABE, HE 00pallasch ¢ 3TOH NpoCchOON K HA3BAHHBIM

Y4aCTHHKaM CyIOIIPOU3BOACTBA, B COOTBCTCTBHUHU C 4YaCThIO HepBOﬁ TOH K€ CTAaThH
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peanm30BaTh KOHCTHTYIIMOHHOE TIPAaBO HA TIONYYCHHE KBATH(PUITUPOBAHHON
IOPUIMYECKON TTOMOIIN, TPUOETHYB K YCayraMm ajBoKaTa, KOTOPbIA MpUTIAIIEH B
TOM 4HCJI€ OJIM3KUMU POJACTBEHHUKAMHU TAKOTO JIMILA U ¢ KOTOPHIM OHU 3aKJTIOUMIIH
COOTBETCTBYIOIIICE COMJIAICHUE KaK MO TMOPYUYEHHUIO TMOJ03PEBACMOr0 WU
OOBHHSIEMOTO, TaK U C €ro coryacus (IPeaBapUTEILHOTO JIMOO MOCIECAYIOMIETO).
VYT0o/I0BHO-TIPOIIECCYAIbHBIN 3aKOH PaBHBIM 00pa30M JOMYCKAET KaXAbld U3
YKa3aHHbIX COCOOOB MPUIJIAIICHUS aJBOKATA, 3aKJIFOUCHUS C HUM COTJIALIECHUS U
HE TIPEAnoJiaraeT, 4YTO HWCMHOJIb30BAHUE KAKOro-JIM0OO W3 HUX TMOBJICUET
MPAaBOOTPAHUUCHUS  WJIM  HWHBIE  OTPULATEIbHBIE Uil MOJI03PEBAEMOTO,
OOBUHSAEMOT0 TOCJICACTBUS, B YACTHOCTH MPU PEaOUTUTALIUH.

CrnenoBarenbHO, paccMarpuBaeMas B CUCTEME JICHCTBYIOIIErO MPABOBOTO
perynmpoBaHus U ¢ yuetom Tpeboanmit Koncturynuu Poccuiickoit denepanmm,
ee crareit 15 (wactu 1 n 4), 18, 48 u 53, Hopma nyHkTa 4 wactu nepBoi crateu 135
YIIK Poccuiickoi Oenepanum, npeaycMarpuBast BO3MEIICHUE
pEaOUIUTUPOBAHHOMY CYMM, BBHITUIQUEHHBIX KM 34 OKa3aHUE HOPUIUUYECKON
MOMOIIM, caMa Mo cebe HE MNPEnATCTBYET B Cilyuae 3aKJIIOUYEHUA OJM3KUMU
POACTBEHHUKAMH JIMIA, 33JICPKAHHOTO WM TOMENIEHHOTO TOJA  CTPaxy,
COrjlallleHus] 00 OKa3aHWUU €MY HOPUIUUYECKOM MOMOIIM BO3MEIIEHUIO KAaK CYyMM,
BHECEHHBIX OJIM3KUMHU POJICTBEHHUKAMHU B OIUIaTy OKAa3bIBAEMBIX 3AIUTHUKOM
YCJIYT 11O OPYUYEHHUIO MOA03PEBAEMOT0, OOBUHIEMOIO U3 €r0 JIMYHBIX CPEICTB, TaK
U CYMM, YIUIAQYEHHBIX B paMKaX TaKOT'O COTJIAIIEHUA OJIM3KUMU POJICTBEHHUKAMU C
COrjlacusi TMOJ03PEBAEMOro, OOBHUHSIEMOIOo, — C YCJIOBHEM TMOCIAEAYIOUIETO HX
BO3MEIIEHUA PEeaOUIUTUPOBAHHBIM JIUIIOM. HOE€ MCTOJIKOBAHHWE OCTMAPUBAEMOrO
3aKOHOMOJIOKEHUS, HE UMEed KOHCTUTYIIMOHHOTO OCHOBAHUSA, O3HA4Yajo Obl
HEOJIMHAKOBBIC YCJIIOBUSA BO3MEIICHUS pPEaOWIMTUPOBAHHBIM JIMIIAM Bpela B
3aBUCHMOCTH JIMIIb OT TOrO, KakKUM O00pa3oM MO0J03peBaeMblii, OOBUHSAEMBbIN
OCYIIECTBIISUT CBO€ KOHCTUTYITMOHHOE TIPABO HA TMOJIYUCHHE KBATU(DUITMPOBAHHOMN
IOPUIMUECKON TIOMOIIM M KaK HMMEHHO OH HEC pacxXoibl HAa OIUIATy YCIyT
3alllUTHUKA, YTO MOIJIO Obl 3aTPyAHUTh — B HapylieHue crareit 48, 52, 53, 55
(uactb 3) u 56 (uacts 3) Koncturyumm Poccuiickoit @enepanmu — peannsaimio

KOHCTUTYLIMOHHOTO TpaBa PeadMIMTUPOBAHHOIO HA BO3MEIIEHHUE TOCYJIAapCTBOM
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Bpeaa, MPUIMHEHHOTO HE3aKOHHBIMU JCHCTBAAMY (MU O€3/EeHCTBHEM) OpTaHOB
rOCYJJAPCTBCHHOM BJIACTH WJIM UX JOTKHOCTHBIX JIUII.

Pazpemienue ke Bompoca O HEOOXOAMMOCTH BO3MELIECHHS CYMM,
BbITUIAYeHHbIX ajnBokaTtam WM. A KenseBa, BkiIouas OIEHKY TOTO, MOI JiId OH
CaMOCTOSITEJIbHO 3aKJIIOYUTh KaXJ0€ W3 COrJalleHuid 00 OKa3aHuu emy
IOPUIMYECKON TOMOIIM U BBITUIATUTH COOTBETCTBYIOIIUE CYMMBI, B KAKOM MOPSIKE
M Ha KaKUX YCJIOBHSX MPOWU3BOJWIACH OMJjiaTa YCIAYyr aJIBOKATOB, BHOCWJIKHCH JIU B
OIUIATy ATUX YCIIYT JIMUHBIE CPEICTBA 3aABUTEIIA WK CPEACTBA €0 MAaTEPH, CBA3AH
au U A Kenses 0053aTeIbCTBOM BO3MECTUTh CBOSH MaTEpPU TOHECEHHBIC €10
pacxoipl, TPEANOoJiaraeT yCTAaHOBJIICHWE W HWCCAEAOBaHWE  (DaKTHUCCKUX
00CTOATENIbCTB ~ KOHKPETHOrO  JI€Jla, YTO HE BXOAUT B  KOMIETEHIHIO
Koncturymonnoro Cyaa Poccuiickoit deaepainu, kak oHa ONPEAC/iCHa B CTAaThe
125 Konctutyuum Poccutickoii ®Denepanmm u  cratbe 3 DeaepanapHOro
KOHCTUTYyIIMOHHOTO  3akoHa «O  Koncturynmonnom Cyne  Poccuiickoi
Oenepanumy.

Hcexoas u3 n3noKeHHOTO U PYKOBOJICTBYSICh MYHKTOM 2 ¢TaThu 43 U 4acThiO
nepBod  cratbu 79  DenepasbHOrO0  KOHCTUTYLHMOHHOrO  3akoHa  «O
Koncturymmmonnom Cyne Poccuiickoit ®enepauun», Koncturyumonusii Cya

Poccuiickoit ®eneparuum

OMpPEenCIHN:

1. Ilpusnars xanoOy rpaxknannda Kensesa Ucmama AGaymkanuioBuya HE
MOJJICKAIEH NaJbHEHIIIEMY PAacCMOTPEHUIO B 3aceqaHud KOHCTUTYLIMOHHOTO
Cyna Poccwmiickoii ®denepartnu, TOCKOIBKY JUIsl Pa3pelIeHUs TOCTaBICHHOTO
3asBUTENIEM BOIPOca HE TPeOyeTCs BBIHECCHHE MPEAYCMOTPEHHOTO cTaThed 71
®enepanbHoro  koHcTUTyIMOHHOTO 3akoHa «O  Konctutymmonnom  Cyge
Poccutickoit ®eaepanmmy UTOTOBOTO PEIICHHS B BUC TTOCTAHOBJICHHS.

2. Omnpenenenne Koncturyumonnoro Cyaa Poccuiickoit denepanuu 1o

TAHHOH Kaj100€ OKOHUYATEILHO U 00KAJIOBAHUIO HE IO JIEKHUT.



3. Hacrosmee  OnpexaeneHue  MOIJICKUT
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onyOJIMKOBAaHWIO  Ha

«OdurmanpbHOM HHTEPHET-TIOPTAjIe MPaBOBOW WHOOPMAITUm) (Www.pravo.gov.ru)

u B «Bectauke Konctutynnonnoro Cyaa Poccutickoit @eneparumy.

[Ipencenarenn
Koncturymonnoro Cyna
Poccuiickoit ®eneparuum
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B.JI.30pbkun



